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ant1 e f f c c t  cscc>i)t.bj. 1egisl:itioti to 1vhic.h the consent of both houses 
of (-o!lgress \vws I1eceSs;iry.' I 

This niewsui.e, 1vhic.h was adopted by the House by a vote of 31 
to  48. h a s  thc I'oatui*esof compromise strongly impiwserl  upon i t ,  
( ) I  ) se rvcs \\' hart o11, i n 11 is In te rna tiona1 Law Digest . L' 

The, t iwty-making  power has sometimes ackno\vledged the riglit 
of Congress to determine whether  t reat ies  should be made affecting

< the  revenue. The Hawaiian Reciprocity Trea ty  of 1 8 i 6  provided
tha t  it should not go into effect until the  passage of a n  ac t  of 
Congress t o  c a i ~ ) ~it  into effect. The reciprocity convention l~e tween 

the  United States  a r i d  Mexico in 1883 stipulated tha t  i t  should take 

cff'ect only wheii necessary legislation had been enacted, bu t  added 
t h a t  t he  necessary legislation should "take place within twelve 
months f r o m  ihc date  of the exchange of ratifications." Congress
(lid not act n.ithin tha t  period, nor  even af te r  t he  t ime had been 
c>xtentled tn.ice b y  convention, and  the  t reaty therefore never 
I)wnme effective.':' 

The recipi*oca1 t rade  agreemen ts made du ring the present  adnii11-
istration were completed in pursuance of a n  act  of Congress author­

- .  izing such agreements.  
The  H O L I S ~has  never failed to  assent. t o  t he  appropriation of 


money t o  ca r ry  t r ea ty  stipulations into effect, bu t  i t  has  always 

found fau l t  wi th  the  practice of legislating in treaties. 


The late Samuel W. McCall, fo r  many years  a leading Member of 

the  House of Itel)i*esentatives,discussed this question in  the  Atlantic 

Monthly f o r  October 1903. Af te r  a general  survey of the power of 


, the  Senate he wrottr: 
The  esl)ansion of thr I in\vci '  ill' thr, Senate  i n  a11 untieiiiocrntic 

u i i c . ~ i i i s t ; tutional l l i i  cmci ion is alsn xvn in the  g:ro\ving tendency to 
<>spc,c.i;iliytaxa t ion  laws, by t r ea ty .  Tiwi 
lions. and it ciiii ha id ly  bc be1 
( 'onsti tution so elaborately t o  
t i l i i r  to thi.o\v t h s  whole mecl 
rw;itics, provi(ling t h a t  t h e  Pi cna te  migh t  call in a fore ign  poten­
t a t c  ant1 inight iiiiike laws fo r  t h e  internal  governmcnt  of t h e  Unitetl S ta tes .  
Ti.catic,s havc~tht, force of l a lv ,  but they shoultl obviously be wi th in  t h e  f a i r  
scc; lw of t h e  twaty- i i lak ing  po\vei.. A t  a n y  r a t e  it would s c a ~ ~ e l yhe reasonable 
t o  clainr t h a t  they set aside the Consti tution. and if we are  to  regard the  Scnatc 
a s  ;I 1)ari of' two legislative machines,  it cannot ,  as a part, of cither. do the  
t li i ii g s  1) roh i I) i t ec I by th c c'o 11 st i t LI t ion. Uii tier t h a t  instrumen t rel-en uc bi11s 
iilust o r ip ina te  in the  Houscb. How. then ,  can they  or ig ina te  by t r e a t y ?  It 

a curious spectacle, t h a t  of t h  r n a t e ,  coinposed in t h e  rvay
I closed doors, and tlacitling i n  'et what  taxes  t h e  Amer ican  

When the  colitroversy over the  J a y  treat)- was inflaming the  
country the  Legislature of Virginia adopted a resolution recom-
me 1it1in g ado 1) t io11 of a constit tional ame11dment providing­- t h a t  no tix,:[ty coiitaiiiing a l ly  stil)ulntioti ul )on  thc  subject of t h e  powers vestctl 
in ( ' ong ixw sli;ill beconie t h e  su~)i 'viiiela\\- of t h e  lan(l  LI 1 it Fhall have  heen 

in thoscb ~ i a i ~ t i c u l a r s; i l ~ l ~ i ~ > v r c J  by ii i i iajoii ty in thc Hou of Representatives.
. ~ n dt h a t  t i i c y  Piwitlcvit before h e  shall  i ,at if l ,  any  t r e a t y  all s u h ~ n i tthe‘ sanie 

t 1% Eiousc. of T~el,rcs~iitatives.l' 
~. 

i . : : n , l a I l ,  < ) I * .  cit. .  1 7 6 :  Mcxirc,, T n l .  I)ig<,st,V, '"2.. 
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FRICTION BETWEEN PRESIDENT AIL'D SENATE 

'l'hc. expectation of t he  f ramers  of the Constitution was tha t  the 

Senate would constantly advise the President in t reaty matters. I
f rom the inception of a treaty project to its approval and ratifica­
tion. This ospectntion was soon proved to 1)r wrong. Friction 
tleveloixxl almost, ininietliatrly betxveen President, \Vashington antl 
the Seiiutc. His clwision never to appear  again personally i l l  * 
council \vith the Senate \\-its follo\ved by his successors. The Senate 
has  occasionally given iiclvaiice advice to the President coiicerning
the niakiny of treaties, and i n  e a ~ l ydays i t  was consulted sometimes 
before negotiatovs \ver'e setit abroad, but in recent years the Prcsi­
dcnt has  directed the foimulation of treaties without consulting 
tl i t ,  Senate a s  a body. Members of the Senate Committee on Foreign
Relations aiid the House Committee on Foreign Affairs have Iwen 
kept advised as to  the progress of t reaty negotiatiuiis iii some 
i n::tiinces. 

Although the  Senate has rejected outright oii1>- a fev- of the 

hundretls of treaties submitted to it, iiumerous wnilxicts have heen 
mangled to such a degree t h a t  the Presidents have refused to com­
plete ratification of them. The Senate has  forced objectionable
altc~ixtionswhich h a w  antagonized foreign gorernnients, proposed 
:I mendmen ts which \verc obv i OU sly ~incon st itut ioila1,I s7 delayed a c­
t ion to ;in uiiconscionable degree, claimed prerogatives which be-
longed to the Executive, quarreled with the House, provoked foreign
ill will and retaliation, misrepresented t rue  American foreign policy,
antl plaj-ed partisan politics in  not a few cases. b 

James Bryce, in his American Conimoii\vealth, wi*ote of th(3

Senate's treaty-making record as it appeared in 1888: 

For i,atific:it ion ;i votc (if t\vo-thirtls o f  th(*sc.natoi.s prescnt is ixvluirc.tl. This 9 
to  i i  ves:itious niinoi*ity, i i ~ ~ t lg i v w  gi'cat ~ i ~ i \ v c t ~  inc  the. (laiigc,i , .  evitlciiceil 

b y  srvet.al instanccs i n  thc  h i h t n  ie Senate  (11' :I fac t ion  
11; it iii:iy cIe~i~~ v i t hYoreicii I ic i I ic  t,ction:il, electioneering spiri t .
\ V h c , n  t h v  iiitei~c~sto f  a n y  : i ' i J u l )  is S L I I ~ / I ( I S C ~ ~ I  to k,ol)pos<d t o  
thc, i i i a k i i ~ , ~,if ;I  g v ( . n  t r ca ty .  t h a t  tix,aty may tic tlet'c,;iterl 1iy t h t s  sc3n:Itol's f n i l n  
llios(. Statcs. Thcy tt.11 t h e  ot1ic.i' s c n a t ~ i ~ s  thcir o ~ v n1lai'ty tha t  thc l i l ~ i s ­,if 

Iwxcts of  the, p:ii.tj- i l l  t h c s  c l ixtr ic t  oC the coiltitry xvhence t h e y  c o ~ n ( ~will Iw ini­
! j i ~ i ~ - e y lil' t I i ( ,  t i , c a t y  is ix,jcctc an(! :I b i i i t l  aggrcssivc l inc  is taken in fur ther  
1 lcyot i ; i t  i l i i i s .  S(iiiic.t i t '  thcscx 1nto l .a .  \\-h(i C:IK ~ I I O I ' V  f'or t h e  
, j u x t i c t ~o I '  t l i c b  :~oiiiiiioii iutcre of' the :,oulltl'y. ~ 1 1 1 yto the 
~ 1 1 e i i ' c ~glatlly i f '  thcir  tiarty i. IJ!:OSC'il 11 tlic Presitlont i n  110 
i l tBtc,ati i io the. t r e a t y  t h o - huinili:itc. hih ;itl!iiiniat~~itioii.Supposing their  !>art.y 
tn co111iii:ir1(1ii  majority,  the t r e a t y  is 1)robakiIy re,jt~ctctl.ai ; ( I  the  ~c~ttlcii iontof 

uc Iiwhnlis intlefiiiitely post p o n d .
t i n g  so vexatiously wili 

,: hut the 1)utilic :lit' us 

elit to fore ign  a f f n  led in judging of theni, 
t he  kind 1 have  t lesc~ibedniny he committed with liractical impuni ty .  I t  is 
I:;irtlci to tis 1.c.sponsibili . on a h(idy of senators than 011 t he  esccut ivr ;  a n d  -
w1ierc:is the  executive ht usually zn intercst in settling diplomatic troiiblcs, 
\vhose continuance it find:; annoyin%, the  Senate has  no  such interest, bu t  is 
Tvi l l i i iy  to kc'e1) them o l x n  so Ion!>: as tlif3ie is a prospect of sucking solil(' politi­
cal ;t(lvantagc o u t  of them. The habit of using foreign policy for electionecirinff 5 

purposes is not confined to  America. It'e have seen it i n  England,  ~ v ehave 
secn it in Fr;ince, \vv have seen it even in ~iionaic~hical 
Gelmiany. Bu t  in  America 

~. 
'c. Wriwhi .  'The Contrt, l  of Anicrir,nn Foreign Relatiuri,, 119. 
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the ti.e:ity-confil iiiing pou et of t he  Senate opens a particularly easy and tempt­
~ n gdooi  t o  such practices.’” 

This penetrating analysis was a t rue  forecast a s  well as a n  his­
torical r e v i m .  The struggle over the League of Nations (embodied
in the l ‘ iwty of Versailles) during 1919 and 1920 revealed tha t  
Viscount Bryce w a x  not wrong in emphasizing the ease with bvhich 
the tre~~ty-confii.mingpower of the Senate call be used for  political 
1)a r ti san pu rposes.

Tiideecl, another English viscount, better known as S i r  Edward 
Grej-, writ i rig d ti ri tig the Senate’s conti-oversy with President Wil­
soil, said that  the American Constitution “not only makes possible,
bu t, u 11(lei* certain conditions, renders inevitable confl ict between 
the Executive antl the Legislature.” A commentator on constitu­
tional questions quotes Visco~iiitGrey’s observation, and referr ing 
to the many cases of friction between the Pi-esident and the Senate, 
adds : 

The i ) ie \ .~ le i i (e of cuch  incitleiit.; \1lgge\tc, t h a t  the tlifficultiec n h i c h  a r o w  be­
t \ \ c ~ n  pi esitleiit l V i l \ o i i  antl the Senate in ;oi:sitieriiif the Peace Treat \  of Ver-
7‘,,11~,\ ci c not \\hollv tluc to persoriAtie<. I t  hugxest5 tha t  institutions iiiay 

- - I I ~ I X ~bcaer i  1 ) a i t l k  to 11ldiiie.l~ 

This opiiiion coincides with tha t  of Viscount Bryce, and is in 

s h u p  contrast to  the well-known diary opinion of John Hay, who 

xvas smart ing tinder the defeat of certain treaties of his own making 
I\ hen he 11 rote the follon.ing : 

.& t i t l ; i t \  entei11ig the Senate I\ lil,e a bull ~ o i i i qinto the a icna ;  no  one c a n  

And Sccretn1.y Ha) h a d  written before this : 
r .  

T I I N ,  f : l c t  t h , i t  t i w t !  : I \W to  thi\ t o u n t i )  ‘i g i u t ,  I a q t i i i R  advantare  iceiii\ 
l o  \I (sic11 n o t h i i i q  I\ l i r i t c ~ \ c i  i i i  thc initid\ of  <th(,uthalf the Senator.;. Per\oiial 
i i i t e i  c i \ t .  I K ~ I~ . o i i r , l\ l ) i tc . \ .  <11i(1 cont lncc’ i i t  chance of pet ty  politicdl advantage 
I I C ’  t h e  ( I n : \  I l l O t l ’  (’5 t h  I t  t r i t  % I l l \  i t ( ’  ‘It plc”eI1t.’” 

It  must be boriic i n  mind,  ho~vever,tha t  Secretary Ha .  had failed 
to  protect the interests of the United States i n  negotiating the first 
Hay-Pauncefote treaty, and that  the Senate had made amendments 
\I hich hn.ept away the enillarrassing Clayton-Bulwer t rea ty  of 1850 
and  also enabled the Uiiitecl States to for t i fy  the Panama Canal. 
These amendments having been rejected by Great  Britain, a second 
treaty n.as negotiatetl, containing the protective stipulations de­

inaiidecl b~ the Senate, and it was duly ratified.”3 


In 1903 Secretary Hay negotiated treaties with several foreign 
governments, p iwid ing  for  arbitration of differences of a legal 
nature. Each compact called for  the definition of every arbitration 

disliute in a “special agreement,” which was not to  be submitted 

to the Senate. That  body insisted tha t  i t  had the right to pass upon

each specific dispute to  be arbitrated. It therefore amended the  

treaties by substituting the word “treaty” for  “special agreement.” 


-~-9 
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0 1 1  the advice of Secretary Hay, President Roosevelt tli*opped tlie 

ivhole I)roject, refusing to ask foreign governments to  accept the 

Senate ameiidment. But latey, in 1908, Secretary Root took up 
the ~ ) r o l e c t ,aiitl hy accepting the Seiiatr ameiidment tlie tiwtties D
\yere ra t itied. I 

Thus it is demolistrated tha t  Mr. Hay’s intemperate laiiguage i n  

rei’ei*i*iiig
t o  thv Kcnwte 21s unjustified. The Senate esercisetl far­ 

weiiig statesmanshil) i l l  ohliteratiiig the cluasi partnershil) of the 

United Slates and (;rcwt Erit:iin in  (‘entrwl American affairs and in 
sec LI r ing  the Pa 11;I ma Can a1 1111(1er es c  1usive A nierica11 contro1 antl 
drft)iise. Nunirrous additional instances may be cited in which thc 
Senate has yreventcd the executive from making serious mistakes 
in treaties. These precedents, acconiplishetl in spite of the undemo­
cratic and impolitic two-thirds rule for  approval of treaties, niay 
I)e taken :IS proof of the old saying tha t  “big men using comnioii 
sense c a i  make any  system lvork.” If this  had not been true i i i  

many iiistances the Uiiited States ~vouldhave had many melaiicholy

i’everses through the workings of the tu-o-thirds rule. 


WIIY THE HOlJPE WAS EXC‘LIJDED FROM TREATY M A K I N G  


should be horiie in mind i n  passing judgment iipon thc 

ig power. The first is that  the framers  were acciis­


em of tixaty making by Congress. Many of them 

had taken par t  i l l  the  negotiation of treaties. Thep fully inteiideil 

to provide tha t  the Senate should n a t c h  every step i n  the treaty- 

making process, f rom the selection of diplomatic represent.at ’1ves 

to the formulation of instructions to these negotiatoi.x, the quick
alteration of 1)lalts ant1 procedures according to exigeiicies at)road, 
conslali t  consultation with the President. and finally tlie rigid
scrutiny of signet1 treaties, ivith power to make reservatioiis. t o  

amend, or to iaeject altogether.


The second fact  to  be wmemlxred is that  the Unioii could not 
have been formed without giving to the States  equal suffrage ‘ 

for  refusal of small States to join unlethe Seiiate. The ~ ~ X W I I  


this cqualitj- w:is gi’antetl 11 tlieir fear that  their iiiterests mi& 

be sacrificed in the making of treaties. Whet1 equal huffrage of 

the States as agreed to  i n  the convention the fi.amers then cliiiclietl 

the safetl- of small States, as they thought, by establishing thth ~ ~ u l e  

that no Ireat!. could he made 11 ilhout the concurreiicc of t~vo-lhii*ds 

o f  tht ,  Senators preseiit. 


Fcpreseiitatives of’ the sn ia l i  States had o11poht.d the itlea of 
giving the 1lousc of Itepreseiitatives a share  in the trealy-making 
power because they feared the weight of the  greater  representation
from the large States. Eut tlie small-State spokesmen also believed 
that  the House n.oultl be unsuited to the task of s ~ i p e r v i s i n ~ 
the 
i /c{gol i tr t ioir of trentieh. F e n  suggestions were made that  t h e  HOLISP 
u o u l t l  not he qualified to 1)ass judgment upon treatieh alrt.ady ~lego­
tiated. Hamilton, in the Federalist, expressed the prevailing idea 
that “the fluctuating and  multitudinous composition’’ of the H O L I S ~ ~  

W,I!zt , t  (Ill C I t  I l l 0  
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? "I-.Willianison, delegate f rom Xorth Carolina, said : 
r .I i~r~:itic-; 
at^^^ t o  Ix ~ i i : i t l ein tliv braiicli o f  t he  Govei.iiiiicn t  nhcrca tlit,ixi niay he 

;I m:ijority (11' t l t c  Statcss \v i tho i i t  :I nia,joi'it>-of t he  peol)le."; 

This was Elbi*idge Gel-ry's opinion, as noted by Madison : 
111.. ( ; c % i ~ v  ( i n  thc  t!n:~::c~r o f  l)iittiiig the cssential tights of thc U n i o nc u l a i ~ ~ w l  


a si i i  t h c ~Iiantls o f  so small  :I ~ i u i i i l ~ c ~ t  a m:ijo~.i tyof the Senate. te1)rescnting 

! x ~ ~ ~ l i a ] ~ a , 
not one f i f th  o f  the !)cv)lile. The. Scn::tr ivil l  be co in ip te t l  by fore ign  
iiitlu(>nco,2i 

In the  ratificatioii conventions i n  the States  there  were delegates 

who hut1 i)een members  of the  constitutional coiivention. They

cixi)lainetl a i d  clefcntled the Constitution. In  many i n s t a ~ ~ c e s 
t he  

treaty-making 1)owerwas discussed, and in all cases \\-here explana­ 

tion I\-:IS given as to  the  reason n.hy the House of Representatives 

ivas  excludctl from the  t reaty-making powel-, i t  was s ta ted t h a t  the 


c House was not ~ ~ r o p e r l y 
constituted to  take pa r t  i n  the  i r cqo f i t r f i o i ,  
of trcaties. 

111 the South Carolina Legislature, the  subject \\-a:: discussed by 



W 

Gen. ('hai,lrs C'otes\voi*t11 Pincktie~,coilcurred i n  this esplaliatio~l, 
S;I y i I 1fi  1hat-

f o r  inakiny tiwitic 

patch which a re  so f requent ly  iiece 
y of vesting i t  there. The  sanie reason sho\viyi tli? 

i t i i~ i i~opt~ie ty  of Rey)i,est.utativcs."*of placin,c it solely in t h c  H O L I S ~  


fJanic's Wilson, ~ 7 h ohad proposed in the constitutional conventioti 

t o  rccluire the approval of treaties by Congress, spoke on the  subject

in the Pcniisylvania ratification convention. His remarks show 

cleai*lyihwt he shared ill the opinion so generally expressed, tha t  the  
House of Representatives m7as denied participation in t rea ty  makin 
I)ecause it, was not piwperly constituted to take par t  in  ??c,rjoficrf io 
He said: 

Sonic gentleiiivil a r c  of ol'inion that  tht. pcnvei. of iiialting treatics shoulrl 
in t he  Icg is la tu i~ t~li:ivi, bcen ~)l ; icc~t l  ;it l a i y t  ; thc.t,cl a r c ' ,  hoivcver .  reasons t h a t  

0 1 ) e i ~ i t c ~\v i t l i  pi.cat fore:> oti t he  hc!. aicltj. 'l't,(Aaties are  t'reqiic~ritly(esl)ecially 
i t 1  t i n i c s  of \ v a r )  ol snch i i  natu th , i t  i t  1- oultl h.t s t i w n c l y  iniptwpt,r to pub­
lish t h c s t i i .  o r  c'vcn cotnni i t  t h i t  . 1 ~ 3 1 . of  tlicii. t i c , g o t i t r t i o i c  to aiiy great 1 i u n i 1 ) c ~ t ~  
c. f  \'c'l'sons. " " I n  their. t tire tw><t i (yorixiiiate tl ifft~i .c~ntlyfrolii ln\vs .  
They i i i ' c ~i i iaclc~h y  cc!itul i ) a i , t i w ,  ant1 (~:ic. t l c  has half of' t h e  barga i t i  to makc; 
111cy \v i l l  b e >  I n a t ] ( ,  i)c,t\vc,e11 t i< i i t l ( l  !I() \ \  'e? oL '  t h ree  tliousantl b 

niilc~s. A 11;1igb(,i,ies o f  i / ( , ! j o t i v f ; o t /  \ \ , i l l  fr t ie them; a r i d  c a n  i t  
l ic the o~)iiiioiiot th ( , s i .  grntletnc~iit h a t  th t .  lccislat ure shoultl be in session dui.­
ing thc.  \vhc:lc> liii)<>'!L'!' 

111 the  S o r t h  Carolina convention i t  was urged that. since treaties 

~vei*c
to be the supreme Ian- of the land, the House of Repi-esentatires

oiighl- t o  have ii voice in  making them. The objectioii also ivas 
made that  the President and 10 Senators might make treaties of 
alliance ;\tit1 dispose of the country in such manner  as they might
please. To these objections William R. Davie, who had been a 
iiienibei- of the Fedei~alconvention, replied : 

T h c ~iio\vcr of iiiakitix r rea t ics  has. in all countries a ~ i t lgovernment,s, beeii 
Iil:ic.c,tl i n  t h t >  c.schcutiTrc tlepni~tiiients. This tias not only been grouritlcd on thc  
ttcvessity ant1 i c i i s r i i i  arisiiig fi.otii t h a t  tlcprec of . recy, design, a n d  tles1iatclt. 
\\.liicli is a i n a y s  n c w  ry i n  i / c . g o f i c c t i o i i s  bct\vc.cn i t ions,  but to prevent tlieii. 
Iwiiig itn\wticci, 01' c: cxl  in to  ksffect. 11y the violcnce, animosity,  a n d  hea t  of 
))articzs, xvliich too oftcin irifcc.1 nunieiwus bodies. Both of these reasons  pm­
! ~ ~ i l t ~ c i ~ a t e t lir i  the foi:nc~atie)ito f  th i s  pa1 t o f  t h e  systeiii.:!" 

Rufus King, speaking i i i  the Senate i i i  1818, told his colleagues
how he and other members of the  Federal convention expected the 5 

Senate to  take par t  in a11 phases of treaty-making, from first to last. 
FIe said, referring to  the Senate's adyice and consent in the makiiig
of' treaties : 

1 < 1 ,  I l l ,  2 Z I l .  
l ~ ; l l i u t ' - 1)elmteh ( 2 d  e l . ) ,  TI, 503. 

' t ' ~ ~ ~ n d ; , I l ,<,p .  c i t . ,  G I .  
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i3. The treaty-making power enables 34  Senators representing 
17 States to  defeat a treat). favored by the President and 62 Sen­
ators representing 31 States. The minority may represent only 
Y.200,OOO voters in their States as against  42,000,000 voters in the  
nthor 31 States. 

14. Action upon treaties by the  President and both houses of 
9 Congress would fair ly  represent the will of all the  people in all 

the States. 

c 
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